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                     AMINA BIBI 
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1. The case of the 1st party in brief, as revealed from the petition is that, the 

marriage between the parties was solemnised on 23.02.17 as per Islamic Rites 

and Customs by executing registered Kabin nama. Thereafter they started 

matrimonial life at the house of the 2nd party. After 1 month of the marriage, the 

2nd party and his family members demanded Rs. 1 lakh from her and due to non 

fulfilment of demand, they inflicted torture on her and drove her out of the 

house. On 04.03.18, the 1st party went back to matrimonial house with his 

brother Shah Alom Sheikh with a view to resume the relation. But the 2nd party 

did not allow them to enter into the house without the demanded money. Rather 

the 2nd party attempted to kill her that day by choking her neck and also by 

putting fire on her body. In this regard, the 1st party lodged an ejahar to the S.P. 

Hatsingimari. Since thereafter the 2nd party  neither enquired about the 1st party 

nor did he pay any amount of money towards her maintenance .The 1st party has 

been passing her days with extreme hardship, whereas, the 2nd party earns Rs. 

45,000/- per month being a mason by profession. He also has 10 bighas of 

landed property. Accordingly, the 1st party claims Rs.8,000/- per month, as 

maintenance allowance from the 2nd party. 

 

2. The 2nd party contested the case by filing written statement. The 2nd party has 

denied all the allegations put by the 1st party against him. It is stated inter-alia 

that the 1st party from the very beginning desired to live separate from the joint 

family of the 2nd party at her father’s place with 2nd party. But when the 2nd party 

refused to stay leaving his aged parents, she used to become furious and 

quarrelsome. One day when the 2nd party went to Dhubri, the 1st party 

voluntarily left the matrimonial house. When the 1st party came to know about 

the same, he tried to bring her back by visiting her house on several occasions, 

but, she refused to lead matrimonial life with the 2nd party. The 2nd party earns 

Rs. 150/170/- per day by doing manual work. Bringing out these facts, the 2nd 

party prayed for dismissal of the case. 

 

3. In order to prove her allegations/averments, the 1st party examined herself as 

well as another witness as P.W. 1 and P.W. 2, who are duly cross examined. On 

the other hand, the 2nd party has examined himself as well as another witness as 
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D.W. 1 and D.W. 2, who were also duly cross examined by the other side. In 

order to get an order under Sec 125 Cr.P.C. in her favour there are certain 

criterions required to be proved by 1st party, like the 1st party is to be either wife, 

child or the parents of the 2nd party. From plain reading of the rival pleadings, it 

reveals that 2nd party did not dispute the averment of marriage. So, it becomes 

clear from the pleading itself that 2nd party admitted that alleged fact, as such 

the 1st party need not prove that criterion. After perusal of the pleadings of the 

parties, evidence on record and also after hearing the 1st party side, the following 

points are framed for determination: 

 

i) Whether the 2nd party in spite of having sufficient means or 

income neglects or refuses to maintain the 1st party? 

ii) Whether the 1st party had justified grounds to leave the 

matrimonial house? 

iii) Whether the 1st party entitles to any amount of maintenance and 

if so, what amount? 

 

DISCUSSION, DECISION & REASONS THEREOF: 

POINT NO. I AND II 

4. As both the decisive points are correlative to each other, for convenience of 

discussion, I take up both together. The perusal of the pleadings of the 1st party 

goes to show that the 1st party alleges that the 2nd party tortured her on demand 

of dowry and drove her out of the house. It is also stated that 2nd party is a 

mason and that in spite of his sufficient income, the 2nd party never paid any 

sum of amount towards maintenance of 1st party since the time she came to her 

father’s place. As such he neglected her. The 1st party during her evidence 

reiterated her statements made in her petition. During cross examination, the 2nd 

party denied the averments of 1st party through suggestions. It is suggested that 

the 1st party voluntarily left the matrimonial house without any justified reason, 

but the 1st party denied the same. The P.W. 2 being his own brother supported 

the 1st party during his evidence.  
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5. Keeping apart the suggestion part of the cross examination P.W. 1 and 2, the 

defence is not seen to have demolished the credibility of the witnesses. As such, 

nothing could be brought in cross examination, which gives a reason for 

disbelieving the testimony of the witnesses. Now, the suggestions by which the 

defence brought the fact of voluntarily leaving the matrimonial house are denied 

by the 1st party. So, the entire burden of proving this fact rest on the 2nd party 

side. 

 

6. The 2nd party side adduced evidence of 2nd party himself, and another witness. 

They have deposed at one voice that the 1st party left the matrimonial house 

voluntarily. The 1st party side suggested the witnesses that 2nd party drove the 1st 

party out of the house on demand of dowry, which the witnesses denied. Apart 

from suggestions, the 1st party side also could not demolish credit of the 

witnesses.  

 

6. Regarding the manner and extent of proof required by the 1st party, the 

Hon’ble Apex Court and various High Courts time again observed that the object 

of Section 125, Criminal Procedure Code is to compel a man to perform the moral 

obligation which he owes to the society in respect of his wife and children and 

father and mother unable to maintain themselves so that they are not left 

beggared and destitute on the scrap heaps of the society and thereby driven to a 

life of vagrancy, immorality and crime, for their subsistence. It is also observed 

time to time that the essence of Sec 125 of Cr.P.C. is to grant maintenance and 

not refusal of the same. The Courts exercising jurisdiction under Sec 125 Cr.P.C. 

must keep in mind the very object of the provision and appreciate the facts and 

circumstances keeping in mind the legislative intents the purposes. The Court 

must take into consideration the broader aspect of law and should not get 

swayed by the technicalities and the pits and holes here and there in the 

evidence and materials on record. It should appreciate the facts with broader 

possibility and should not reject the prayer of maintenance, as a matter like other 

criminal cases, taking into consideration the technicalities. 
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7. In line with the above observations, let me start appreciating the evidences in 

respect of income of the 2nd party. The 1st party has not submitted any 

documentary evidence in support of her oral statement about the 2nd party’s 

earning. The 1st party stated in his pleading and evidence that he is mason and 

earns Rs. 45,000/- per month including his income from other sources. The 2nd 

party admitted that he is a labourer, but according to him, he earns Rs. 

150/170/- per working day. The D.W. 2 corroborated the 2nd party in respect of 

his income. The Word ‘means’ under Sec 125 Cr.P.C. does not only signify means 

such as real property or definite employment. If a man is healthy and able 

bodied, he must be held to have the means to support his wife and children. He 

cannot be relieved of his obligation to maintain his wife and children on the 

ground that he does not possess sufficient means. In other words, the words 

sufficient means includes capacity to earn money even by doing manual work. 

Hence, it is held that 2nd party has sufficient income, for the purpose of Sec 125 

Cr.P.C. 

 

8. Neglect or refusal to maintain the wife may be expressed or implied; it may be 

inferred from the proved facts or from the pleadings of the parties, from their 

conduct, their behaviour and other attending circumstances. I have gone through 

the pleadings of the parties and evidences at the length, wherein I find that the 

main point of dispute in this case is the cause/ reason for which the first party is 

staying at her father’s house leaving the 2nd party. The first party contended that 

the 2nd party tortured her on demand of dowry and finally drove her out of the 

house. The 2nd party through his pleadings denied the allegations of 1st party and 

stated that 1st party left voluntarily as she was not willing to live in the family of 

the 2nd party. The 1st party allegedly faced all torture at matrimonial house which 

took place inside the matrimonial house. The circumstances are such that no 

outsider is supposed to witness the occurrences inside the matrimonial house. 

So, I am of the view that she offered her best evidences in the case to prove the 

above alleged fact, as a reason to live apart from her husband. The 2nd party on 

the other hand, adduced evidence of himself as well as another witness. The 

D.W. 2 deposed after hearing the version of 2nd party. He is a villager and he 

admitted that he does not know internal matters of the house of 2nd party. As 
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such, he is not material witness in respect of the reason of separate living of the 

parties. The 2nd party stated that the 1st party left matrimonial house voluntarily 

without his fault. The other side could not demolish the credit of both the 

witnesses, except suggestions. 

 

ii) The Hon’ble Supreme Court in Rajathi Versus C. Ganeshan in AIR 1999 SC 

2374 observed that Trial Court is to take prima facie view of the matter and it is 

not necessary for the Court to go into the matrimonial disputes between the 

parties in detail. As such the standard of proof in such cases is not as high as in 

other criminal cases. The Hon’ble Apex Court has time and again observed that 

those legislations which are framed for the benefit of a particular class of society 

should be interpreted in a liberal sense so as to provide benefit to that particular 

class. The Sec 125 Cr.P.C. is a beneficial legislation and on the face of contrary 

versions of parties, the benefit of doubt should go in favour of 1st party. From 

among the contrary versions of parties as a reason for living separately, I am 

inclined to observe that the reason showed by 1st party is more probable than 

the reasons shown by 2ndparty; otherwise normally a married woman in Indian  

society would not leave her matrimonial home without any justified reason and 

would not prefer depending on aged parents. The 2nd party could not disprove 

the fact that since after 1st party left the matrimonial house, he did not pay any 

sum towards maintenance of his wife. 

 

iii) In the background of above discussion, it is held that the 1st party had 

justified grounds to live apart from the 2nd party and the 2nd party’s neglect 

though not expressed, is implied. So, the point I and II goes in favour of the 1st 

party. 

 

POINT NO. III 

 

9. Taking together the conclusions of the first two points for determination, I am 

of the opinion that the 2nd party having sufficient means, neglected and refused 

to maintain the 1st party and the 1st party did not leave the company of the 2nd 

party without reasonable cause. Accordingly, it is held that the 1st party has been 
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able to prove her case under Sec 125 Cr.P.C. and as such the 1st party is entitled 

to get maintenance from the 2nd party. 

 

10. In view of the financial status of both the parties, the price of the essential 

commodities, the 2nd party is directed to pay Rs. 2,000/- to the 1st party 

as monthly maintenance allowance, from the date of order.  

The 2nd party is also directed to pay Rs. 1,000/- to the 1st party as cost 

of the proceeding. 

 

A copy of this final order is furnished to the 1st party free of cost. 

Judgment is pronounced in open Court and given under my hand and seal 

of this Court on this the 18th day of April, 2019. 

 

        TARUN DEY 

        S.D.J.M.(M), Hatsingimari 

                                             

 

 

 

 

 

 

 

 

 

                     

 

 

 

 

 

 

 



 AMINA BIBI VS SOFIK SEIKH 

 

8             CRL. MISC. CASE 48/18 

 

APPENDIX: 

 

1st Party Witnesses: 

P.W. 1- Amina Bibi 

P.W. 2 Monowar Hussain 

1st Party Exhibits: 

Nil 

 

2nd Party Witnesses: 

D.W. 1 Safiqul Islam 

D.W. 2 Ainul Islam Shah 

2nd Party Exhibits: 

 Nil 

 

 

(TARUN DEY) 

              S.D.J.M(M), Hatsingimari 

         


